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ABSTRACT of the CASE. 


OHN FREEMAN, E/; leaves by Will 20001. to 

be laid out by his Executors in purchaſing Lands, for 

the Maintenance of Fellows and Scholars in Clare-Hall, 70 

be firft for his Kinſmen, next for Natives of Northampton- 
ſhire, and thirdly for thoſe of Lincolnſhire. 

The Executors purchaſe Lands, convey them to the Col- 
lege, covenant to nominate during their Lives, and after 
their Deceaſe, the Maſter and Fellows are to chuſe meet 
and convenient Perſons, ſaving according to the Mind and 
true Intent of the Founder's Will. The Executors no- 
minate for 37 Years according to the Will. 

At their Deceaſe, which happened in the Times of Con- 
fufron, fo frict a Regard as before was not had to the 
Founder's Will; but after 10 Years, and for the laſt 54 

Years of the firſt 100, after the Settlement of this Foun- 
dation, there was not one Nomination or Election, contrary 
to the Founder's Will. 

After the Expiration of this Time, a Word in the Deed 
was * interpreted, by ſome of the College, to empower 
the Fellows to nominate and elect, as into free Fellowſhips 
and Scholarſhips, contrary to the Founder's Will. 

When this Interpretation was thus made, a Native 0 
Lincolnſhire appealed to the Vifitor againſt it, and his Ap- 
peal was accepted. 

* Others, vide Preface. 


A 2 Hereupon 


(i ] 
Hereupon one of the Fellows procured an Affidavit to 
be made againſt the Viſitor's Turiſdiftion, and thereby ob- 

tained a Rule of Court againſt the Viſitor's Proceeding on 
the Appeal. 

After this Time, for 20 Years, no one was nominated, 
according to the Founder s Will. 

Art Length, in the Year 1743, a Native of North- 
amptonſhire was nominated to one of Mr Freeman's Fel- 
_—_— and a Native of B edford( Ire was preferred be- 

ore him. 
# The Native of Northamptonſhire offered then to ap- 
to the Viſitor, but could not prevail upon any one of 
four Vice-Chancellors, Yifitors of the College for the Time 
being, to allow of it. 

An Information was at laſt made by Mr Attorney- 
General, at the Relation of the Native of Northamptonſhire. 

The College, in their Anſwer, withdraw zei- former 
Plea, againſt the Viſitor s Juriſdiction, and ſubmit it to 
the * whether the Vice-Chancellor be not their Vifttor. 

The Vifitor heard the Appeal, and after frve Years ſpent 
in obtaining that Favour, confirmed the Proceedings of the 
Maſter and Fellows, contrary to the Will of the Founder, 
and has thereby, probably, Ae. for ever Elections 
on this Foundation, contrary to the Faunder's Will. 
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PREFACE 
H E Caſe to which the following Letters belong, was at firſt 
undertaken upon the moſt certain Knowledge of the Fact, 

That the Foundation was Appropriated. But how to prove 

it, was the Difficulty, all the Evidences being in the Hands of the 

College. 

There remained indeed a confuſed Remembrance of a Deed, 
which had not been thought of for above 25 Years before; and a 
Copy of it was deſired, and tranſmitted by the Rev. Mr Peter Ste- 
ven Godard; but ſo unfairly, that it only ſerved to increaſe the Diffi- 
culty. For, Mr P. S. Godard, omitting the Words immediately 
preceding, viz. * The faid Maſter, Fellows, Scholars, and their 
* Succeffors, ſhall and may uſe the ſame or like Form of Nomina- 
tion, Election, and Admiſſion, of meet and convenient Perſons.” 
Which ſhewed what was the perſonal Qualification required; 
and beginning with theſe Words * *« Saving always that accord- 
ing to the Mind and true Intent of the ſaid Jobn Freeman, ex- 
*« prefled in his laſt Will and Teſtament ;” which Will was per- 
fectly well known to Mr P. S. Godard, and which he knew the 
Perſon he tranſmitted it to, was ignorant of: By theſe Means it was 
contrived, to ſend a Piece of a Sentence, which had a Word in it 
that might eafily be miſtaken, by one who knew not the Will, to- 
favour the Pretence of the College, that a Preference cæteris paribus 
only, was intended to be given by the Founder's Will. 

Whilſt the Election was depending, it was thought proper to take 
the Opinion of ſome Perſon learned in the Law; and Civilians being 
uſually conſulted in ſuch Cafes, a former ſmall Acquaintance with 
Dr Andrew,. and his Character as particularly converſant: in ſuch. 
Caſes, determined the Choice to him. 


* See the Deed after the Extra out of the Will. 
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The Caſe was then repreſented to him, upon the well known Prac- 
tice of the College; this Piece of a Sentence “ tranſmitted by Mr P. 
S. Godard; and + Certificates of the Pariy's Character, which he 
thought very good ; but was of Opinion, that the PraQtice of Pre- 
deceſſors did not oblige their Succc Jors; and that the Words of the 
Piece of a Sentence, were capable of the Conſtruction put u 
them, in which he would preſume, the Maſter and Fellows acted 
bond fide. | 

4 now plain enough, what a Difficulty the bona fides of this 
College would create; that the worſe the Fact thould be proved to 
be, the leſs it would be credited, becauſe more inconſiſtent with 
bona G fid:'s . 

This Argument did not indeed prevail much upon the Party's 
Friend ; for he had received three Letters from the Maſter, which 
to him, who was well acquainted with the College, as they muſt be 
now to thoſe who compare them || with the FaQts proved, were the 
fulleſt Proof, that the Maſter had thoroughly imbibed the political 
Maxim, that he might in his Station, ſay and write and do ſuch 
Things, as he would abhor in himſelf, and think ſcandalous in any 
other Perſon, in his private Character, and would be apt enough to 
call by the coarſe Names of Lying, Falſeneſs, Unfaithfulneſs, and 
Inhumanity. 

But though the bona fides of the Maſter, did not at all prevail 
upon the Party's Friend, it was a Subject, not fit to be touched up- 
on, to the learned Adyocate, upon whom it ſeems to have prevailed 
too much, becauſe ſo often abuſed. 
But it muſt be acknowledged, in Honour to the Memory of that 
truly worthy Perſon, that his Preſumption in Favour of the College, 
did not proceed from any faulty Partiality, but from that generous 
Diſpoſition good Men have, to believe well of others; for he took 
the Trouble of conſidering what was offered to him upon the Words 
twice again, and ingenuouſly owned, what had never before hap- 
pened to him in the Courſe of his Practice, That he had altered his 
Opinion, upon conſidering the Caſe a third Time. 

The Doctor's Client had the Advantage of being perfectly well ac- 
quainted with the College, did not lie under the Prejudice of the 


see the Words of the Deed beginning—Saving always to the End. 
+ Already printed in the former and Preſent State, and in Copies, Sc. 
|| See Copies of two Letters from the Rev. Dr Milcox, with an Anſwer to them. And 


Maſter's 


EFxtracts out of three of his Letters next after Dr Ardrewv's Letters. 
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Maſter's bona fides, and had indeed ſtrangely recollected, that the 
fame Scruple had been accidentally ſtarted to Dr Laughton, when he 
himſelf was in Company with him; and that the Doctor, confidering 
the Words, ſaid with his uſual Judgment * As fit and worthy as 
* others; —— muſt ſignify as Others of the ſame County,” 
and it is believed Dr Vilcox remembers this. 

It was therefore repreſented to Dr Andrew, upon the Conſtruction 
of the Words following, on which the Diſpute aroſe the Par- 
« ties born or to be born in either of the two laſt mentioned Counties, 
“ being found as fit and worthy as others as ſhall be Competitors 
« with them for the faid Fellowſhips and Scholarſhips.” —— Of 
which Words, the Doctor had given his Opinion, that others not 
being limited by the Words, of the ſame County, after them, might 
ſignify any others ; it was repreſented to the Doctor, that if it hud 
been intended to make it the Condition of County-Men in general 
being choſen, that the Parties of either County, thould be as fit and 
worthy as Competitors of other Counties, it would have been ex- 
preſſed, as has been now done, the Parties born, or to be born in 
either County, being found as fit and worthy as others, which ſhall 
* be Competitors with them.” Eitber County, would moſt cer- 
tainly have expreſſed what the Doctor thought others might be con- 
ſtrued to ſignify, as well, as fully, as effectually as the Words in the 
Deed, either of the two. And either County would have expreſſed 
this Thought better, becauſe either might have gone to the Words — 
* Being found as fit,” Cc. and might have made the Disjunction, 
betwixt the Parties of the one and the other County; might or would 
have ſuppoſed the Parties of the one County only, might or ſhould 
be as fit and worthy as others, at the ſame Time, the Parties of the 
other County were not fo ; which could not be, unleſs others, fig- 
nified Competitors of other Counties; becauſe, it there are Parties 
of a County, ſome muſt be as fit and worthy as others of the ſame 
County. The Parties of either County, would have required the 
Parties of one County to be fo, whether the Parties of the other 
were fo or not, and would only have required the Parties of one 
County to be as fit and worthy as others. 

And on the other Hand it was repreſented to the learned Doctor, 
that—the Parties of either of the two—were very different, and 
muſt bear a different Senſe ; becauſe the Disjunction does not go to 
the Words—being found as fit, &c.—but the Di junction is betwixt 
the Parties of the two, both equally ſuppoſed or required to be as ” | 
and. 


[ vii ] 


and worthy as others. And therefore the Disjunction erther, figni- 


fies which 


other. But if Either of two, is which you chuſe, being found 
eas fit and worthy as others as ſhall be Competitors with them! 
is, as fit and worthy as others not choten, becauſe not more fit ; for 
if they were, they ought to have been choſen, and as others leſs fit, 
and worthy ; or as it may happen, not at all fit to be choſen, though 
Competitors. Either of fo, does not as either County, ſuppoſe or 
require the Parties of one, to be as fit and worthy as others, though 
the Parties of the other be not ſo. But, on the contrary, either of the 
two being, &c,——ſuppoles or requires the fame of Parties of both 
Counties, which never could be required. If others ſignified Par- 
ties of other Counties, it would be h for the Election of a 
County-man, that the Parties of either one be ſo; but on the con- 
trary, if Competitors of the ſame County be underſtood by others, it 
was equally to be required of the Parties of either of the two, that 
were choſen, to be as fit and worthy as others not choſen, though 
Competitors. In ſhort, Parties of either County, might fignity the 
ſame as Parties of either of the two, becauſe Parties of ezther County, 
might be referred back to thoſe to be choſen, or preferred into theſe 
Fellowſhips ; but Parties of either of the fa Counties, cannot fig- 
nify what Parties of either County may ſignify, by carrying on the 
Disjunction to what follows—the being found as fit—becauſe the 
Disjun&tion—erther of. the tuo cannot be ſo carried on. That the 
Doctor altered his Opinion, is evident upon his Letters ; and he 
did it upon theſe Conſiderations, which it is not doubted, would ſa- 
tisfy every Perſon of the true Conſtruction of the Word others, who 
had the fame ingenuous Condeſcenſion that the learned Doctor ſhew- 
ed; notwithſtanding the Definitive Sentence or Final Decree, by 
which this Cauſe was determined even againſt the Will, wholly and 
ſolely upon the Conſtruction of this Word, which Dr Andrew ap- 
to have been convinced, was a falſe one, even after he himſelf 
_——— in the Miſtake, and before the Will was brought to 
Light. | 
What the Doctor's Opinion was of this Caſe, after he was ac- 
quainted with the Will, ſhall not be here related, becauſe the Cor- 
See the Doctor's third Letter. 
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you chuſe; as Either always ſigniſies, when nothing is 
added to it; and as Either of fue muſt always ſignity, becauſ: no- 
thing then can be added to Either; for if any Thing is added, that 
would be only either County, without excluding or including the 
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reſſ was then ended, and it was given by Word of Mouth. 
But inſtead of his Opinion, what may be found in Godo/phin's Or- 
phan's Legacy, concerning Wills, in the laſt Paragraph of the Book, 
(hall be here ſet down. And afterwards, what may be found in 
Wentworth's Office of Executors, concerning the Probate of Wills 
and Executors, the former p. 63. the latter p. 3. 

To conclude. Theſe Teſt Caſes are regularly ad- 
mitted into as much Favour with the Law, as will poſſibly conſiſt 
with Equity; inſomuch that the Law allows, that Opinio que fa- 
vet Teftamento, ſemper eft tenenda: The Reaſon is, Quia Teſtamenta 


ſervari Nlæſa, intereſt Reipublice. And therefore, although a Man's 


laſt Will be faid to be ambulatory, ſo long as he lives, yet after his 
Deceaſe (if it be what the Law calls zz/fa Foluntas) it ought (like 
the Decrees of the Medes and Per/ians) to be held inviolable and un- 
alterable ; notwithſtanding what that famous Advocate of Placentia, 
Joannes Guterius aſſerts, that Nemo prater Papam poteſt alterare 
Voluntates Teflatorum. Which Aſſertion, if it were true, would, 
by the Subverſion of Properties, reduce the Papal Part of the whole 
World, to it's primitive Chaos of Confufion.—Godelph. Orph. Leg. 
he Reaſon why the Law of England hath herein [the Pro- 
bate of Wills] given Way to the Ordinary and Court Spiritual, is 
ſaid by Walſh in Grey/brook and Fox's Caſe, to be the Piety and In- 
tegrity, which is to be preſumed to be in that Function having 
Charge of Souls. Indeed they are as it ſeems to me Executors of 
the New Teſtament, or laſt Will and Teſtament of Jeſus Chriſt 
whereby great Legacies and Gifts are given unto Men, and by Pa- 
ſtors to be diſpenſed and diſtributed ; of which Diſtributors, it is re- 
quired as St Paul faith, That they be found faithful ——Wentw. Off. 
of Exec. p. 63. The very Name of Executor, purpoteth in ge- 
neral one to execute ſomewhat, or to whom the Execution of ſome- 
what is committed or recommended. In one Particular therefore, 
an Executor of a Will muſt needs be ſuch an one, to whom the Exe- 
cution and Performance of another Man's Will after his Death, is 
commended or committed ; or who is conſtituted or authorized by 
the Will Maker, to do him that friendly Office. Hence it follow- 
eth neceſſarily, that a Will is the only Bed where an Executor can 
be begotten or conceived ; for where no Will is, there can be no 
Executor; and this is fo conſpicuous to every low Capacity, that it 
needs no Proof or Illuſtration. Wentw. p. 3. 
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If the Judgment of theſe two Perſons, learned as it is ſuppoſed 
N I ones may be depend- 
ed upon; the Practice of the College for 25 Years, and the Sen- 
tence of the Viſitor it, to uate it for ever, are erroneous, 
and have (according to Dr n) a Pope in their Belly. But 
their Judgment, and Dr Ardrew's Letters, would at leaſt, if there 
was Occafion for it, ferve for an A 


pology for the Party's Friend's 


carrying on da why far as has been done. And though the Suc- 
ceſs has not t was expected, or proportionable to 
the Pains, Trouble, and Vexation that 12 u , and 
the Money that has been expended ; yet it has been fuch as has made 
him not repent of them, and to reſolve to continue his Endeavours 
to remove, what he thinks will be a Monument againſt all Benefac- 
tions for the Time to come; and draw down the two Univer- 
fities, ftrong Suſpicions of their having no R to the Wills of 
Founders and BenefaQtors, and confequently of many Sums of Mo- 
ney and Rents of Eſtates which cannot be alienated, being perverted 
to the Benefit of the Society for the Time being. 

Tf all religious Regard to the Will of a Founder, be ſo far loſt in a 
College and in an Univerfity, as not fo much as to prefer one Scholar 
before another for the Sake of it, without ſuch a nice Balance in 
Point of Learning, as was pretended to be made Uſe of in the Caſe 
of Mr Mapletoft, faperior undoubtedly in many Reſpects to Mr Tal- 
bot, as being of a Name and Family, of which there have been 
many Fellows of in Cambridge ; ſome eminent Men, one 
a Maſter of a College, a Benefactor to Two, and to the Univerfity, 
Great-Grandfon to one of the firſt Fellows (by Nomination of the 
Executors) of Mr Freeman's Foundation, Grandſon to a ſmall Bene- 
factor and an eminent Perſon, Son of one well remembered by ſome 
for having been Fellow of the College, and forgotten to have been 
fo by thoſe it wonld have became to have remembered it, and the 
fifih of his Family in Deſcent, bred in that Univerfity. If theſe 
Advantages, with his Character from the Maſter, and the Rev. Mr 
P. S. Godard in their Letters, are not enough to ſecure a Preference, 
given by a Founder, in diſtributing his Charity to one, rather than 
to another, what Regard is there to be expected to be paid to the 
Will of a Founder or Benefactor, when the Queſtion is, Whether 
the Money ſhall go into the Maſter's and Fellows own Pockets, or 
to ſome Uic to which it was appropriated by the Teſtator. 
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Here lies the Point, the religious Regard © be had to the Will of 
a Benefactor however known, be it but known, was enough 40 
oblige a Society in Prudence, Wiſdom, and Conſcience, to have 
choſen Mr Mapletoft. Whether Mr Tallat had been the harder 
Student, and was really the beſt Scholar or not, and whether he 
was to be preferred for being xeuus Home, are Queſtions which Men 
may differ about; and it may be doubted, whether half the Electora, 
if they bad examined them, hed the Abilities to have known which 
was the beſt Scholar; for they were both remarkably good ones, 
from their coming to the College; Theſe Things I fay are doubtful. 
But if it is once come to be doubtful in Colleges and in an Univer- 
ſity, Whether their own Will, or even their own Jay, Pru- 
dence, and Diſcretion, or the Will of a Founder Benefactor 
ſhall take Place, from that Day, or from the Day of it's being pub- 
liſhed, may the Ruin of the two Univerſities be dated; for no one 
who knows it, or hears it, will ever hereafter give any Thing to Col- 
leges; and what is given already, will be ſo continually pillaged to 
turn to preſent Profit, fome Way or other, that it will ſoon moulder 


away. 
1 ogither, hewing no 


The Maſter and Fellows for ſo many Years 
Regard to the Founder's Will, whatever the preciſe Senſe of ——as 
fit and worthy as others had been—and the Viſitor's determining the 
one to be more fit and worthy than the other, upon the mere Suppo- 
ſition at moſt, of a little more Application perhaps on one Side, is 
ſuch a Proof of the entire Loſs of all Senſe of the State of 
Dependance on their Founders, that if no Care be taken of it, the 
Univerſity muſt ruin itſelf. 

The Pretence of preferring Mr Talbot for being a better Scholar, 
than one allowed to be a good one, was only adding Inſolence to- 
wards a Scholar, to the Infolence ſhewn to the Founder who 
the Right, and did not leave the Choice to be fo determin'd ; and 
the firſt is ſo much leſs than the ſecond, that the one is not to be 
wondered at after the other. 

That ſuch Things may happen to be done in a College 


by it's fall- 


ing into bad Hands, may not be very ſurprizing; and there were 

tome very extraordinary Circumſtances in the College, when this 

was firſt done. The Maſter of it had come a Stranger to it, and 

continued fo all the while he was in it; and Mr Wikox when 30 

Years old, had the Power of it in his own Hands. So young a Per- 

ſon for want of Education, „ 
2 | 
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by it, and which if Scholars do not bring ſomewhat of along with 
them to a College, and continually improve by Converſation with 
their Friends at Home, at the Times of their Receſs from it, they 
often never have, ſo long as they continue in it; might be elated 
with his Power, might think it the fafeft Way to prefer only ſuch, 
as there could be no other Reaſon to prefer, but their perſonal Me- 
rit ; and might reſolve to have a Society, of which every one might 
ſay, He was preferred for his Merit, becauſe there could be no other 


Opinion, that if Founders had not ordered this to be done, they 
ſhould have done it ; or if they had ordered any Thing contrary to 
it, it ought not to be regarded. This is the beſt Account that can 
be given, of the Maſter's falling into ſuch a Praftice. He might not 
have Senſe, or largeneſs of Thought enough, to conſider all the In- 
conveniences that might follow from hence ; that it was contrary to 
Oaths, that it would deſtroy all Faith betwixt Man and Man, and 
occaſion great Injuriouſneſs to Scholars in their Rights and Characters, 
claiming under Founders ; and might introduce Corruption, which 
can no otherwiſe be guarded againſt, but by a ſtrict Adherence, fo 
far at leaſt as can be done to the Wills of Founders, unleſs poſſibly in 
ſuch Caſes, in which it is to be prefumed, they would not have had 
their Wills regarded, which ſhould be no ordinary Caſe. 

It was to prevent ſuch Inconveniencies, and others of the like Na- 
ture, which might ariſe from the Society for the Time being, that 
Founders have appointed Viſitors over their Colleges, to be their Re- 
preſentatives, which is the final Security of good Order and Diſci- 
pline, and of a juſt Diſtribution of the Revenues of the College. 

What therefore is the moſt remarkable of all in this Caſe is, that 
a Viſitor (ſhould confirm and perpetuate a Practice, contrary to the 
Will of a Founder. "iow 

The bringing to Light this Will, after it had been concealed and 
knowingly miſrepreſented, the producing to public View an Affida- 
vit procured to be made by the preſent Maſter againſt the Viſitor's 
Juriſdiction, and afterwards obliging the Maſter to withdraw his 
Plea againſt his Juriidiction, and to ſubmit to it, and the Viſitor's 
at laſt determining of a Right to a Fellowſhip, contrary to the W:!l 
of a Founder, are ſuch Diſcoveries of the Principles and Practices of 
a College and an Univerfity, as may be of ſuch great Advantage to 
the Public to be informed of, that the Good which it may do, or 
the Harm it may prevent, may be a ſufficient Recompence, as was 


eforc 


poſſible Reaſon for chuſing him. And ſuch a Perſon might be of 
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before hinted, for all the Pains, Trouble, and E , Which have 
been beſtowed in making theſe Diſcoveries. And they are fo extra- 
ordinary, that it is int to publiſh a free and impartial Narrative 
of this whole Proceeding, both before it was brought toan Hearing, 
and at the Time of it ; with Obſervations upon the Sentence itſelf, 
and an Account of other Benefactions in Clare-Hall, which may be 
in Danger of being loſt by like Practices, with Reſpect to the Wills 
of Benefactots. 
And if it ſhould be found from fuch a free and impartial Narra- 
tive, that there may be a certain Temper and Spirit, which may 
tempt Men to violate their Oaths, to Unfaithfulnefs, to Fraud in 
concealing Wills and Deeds, and miſrepreſenting them, to Injuriouſ- 
neſs and Inhumanity for the Sake of a Trifle (the free Diſpoſal of 
Fellowſhips and Scholarſhips) as much and as notoriouſly as any Per- 
ſons may be tempted to do the ſame Things, for the Sake of ſome 
great Profit and Advantage; it will be thought neceſſary to provide 
ſome Remedy to prevent ſuch a Temper and Spirit, which is attended 
with the ſame bad Conſequences to human Society, and is as deſtruc- 
tive of all Senſe of Religion and Morality, as any vicious Inclina- 
tions whatſoever. And indeed, the bad Conſequences of ſuch a 
Temper and Spirit, eſpecially in Places of Education, are Reaſon 
enough for expoling them, if what is done in Colleges, were of as 
little Importance, either with Reſpect to the Public or to any private 
Perſons, as fome ſeem to think it. If Men are prevailed upon to 
caſt off all Regard to Oaths, to Fidelity, to Juſtice, to Humanity, 
to Truth, to common and good Senſe, it does not ſeem to be any 
Diminution of theſe Offences, that they have been committed for 
the Sake of a Trifle, which may indeed make it leſs credible that 
they have been committed. But if the Facts are proved, as they 
muſt be allowed to be in the preſent Cale, if the Directions of a 
Founder's Will are to be followed, if the Executors could not diſ- 
ne with this Obligation, if they did not attempt to do it, and it 
the Conſtruction of the Words in the Deed, upon which it has been 
determined to have been done is erroncous, and contrary to common 
Senſe ; they ſhew, what nothing but Experience could have ſhewn, 
how great a Temptation the Love of Power is, with ſome Perſons, 

and conſequently how unfit they are to be truſted with it. 
And if it ſhould be objected that this ought not to be done, after 
a Cauſe has been determined by it's proper Judge, it is anſwered there 
is a Precedent tor this, in the Proceedings ot C. C. C. Oxon. in the 
Caſe 
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Caſe of Mr Ayſcougb, Vindicated, publiſhed after the Proceedings 
had been cenſured by the Viſitor, as arbitrary and deſtructive of 
carcful and good Diſcipline. This was publiſhed on the Part of the 
College, ſubject to the Viſitor; what is here done, and propoſed to 
be done, is on the Part which has no Dependance on him. That 
was purely a perſonal Caſe, this not at all fo, but concerning the 
Obligation of a Will, and the Interpretation of a Deed of Inden- 
ture ; and indeed is of the moſt univerſal Influence, as it concerns the 
Right of every Man who has any to leave, eſpecially in 
Charity, which he may reaſonably expect ſhould be diſpoſed of ac- 
cording to his Will, or reſtored to his Heirs. 

There is certainly no perſonal Intereſt now remaining, for the 
Party, chagrined enough with the Uſage he has had from the College, 
has been determined by it thankfully to accept an Offer made him 
- a moſt generous and obliging . of being recommended 
to go in his Proſeſſion to the Eaſi-Indies; and has no Concern about 
his R and Character in his native Country, where he had 
ſo little Invitation to ſpend the riper Part of his Life, which had 
been ſo unfortunately begun in a College. But he had the Satisfac- 
tion of going away with the Teſtimony of the Love, Affection, and 
Value, his neareſt Friends — for him, in protecting and 
defending him; and with a grateful Senſe of the Generoſity of many 
Perſons, who eſpouſed his and their County's Cauſe ; and who had 
too much Goodneſs to have the worſe Opinion of him, for the In- 
ſult put upon him. 

This Reſolution was indeed approved by thoſe, who would hardly 
have done it upon any other Confideration. For though the Party's 
Friends who knew him, and were acquainted with all the Circum- 
ſtances of his Caſe, had not the worle Opinion of him for what 
had happened to him ; it was too unequal a Match for a young 
Man's Reputation, to ſtand in Competition with that of a grave 
Maſter and the Fellows of his College. It was neceffary that either 
the young Man's Reputation ſhould be blemiſhed, which the very 
calling it into Queſtion was enough to do; or a grave Maſter and a 
whole Society muſt appear to the Public, to be rofl igate and aban- 
doned to all Senſe of the Obligation of Oaths, of Fidel Fidelity, of Juſtice 


and Humanity, and indeed of all Regard to common Senſe. For it 


their Proceedings are erroneous in theſe Reſpects, the only poſſible 


Excuſe that can be made for them is, that they did it, to avoid chu- 
ſing a mean or contemptible Perſon into their Society. And what 
made 
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made this fall ſo hard upon the Party 


Scholar was unfit and unworthy to be preferred by the Founder, or 
the Maſter and Fellows had violated their Oaths and Fidelity to him, 
and had treated a Scholar injurioufly and inhumanly. The firſt of 
theſe, is, in itſelf, fo much more credible than the latter, that it ſeemed 
moſt adviſable not to wait for the Deciſion of the Public upon it. 

Injuries will be done, fo long as Men are frail and ſubject to Paſ- 
ſions ; and when they are done by the ſtronger to the weaker, which 
will always be the Caſe, when they are done by Societies of Men 
to private Perſons, it may be the moſt t Part to bear them 
with Patience ; but when Injuries done to private Perſons, are ac- 
companied with Perjury and falſe Swearing, and Breach of Truſt, 
with Fraud in concealing Wills, in miſrepreſenting them, in con- 
cealing Deeds, and groſſly mifinterpreting them, the private Injuries 
become Offences againſt the Public, and the reſenting them is a pub- 
lic Good. 

But when ſuch Injuries are brought before the Seat of Judgment, 
and are confirmed and perpetuated for ever, Juſtice itſelf is brought 
into Contempt, and Government made an Engine of Oppreſſion. 

What Occaſion the Proceedings of the Maſter and Fellows of 
Clare- Hall, and the Sentence to confirm and te them, bave 
given for this Reflection, the Public will determine, by the Judg- 
ment they ſhall make, of the Obligation of the Directions of Mr 
Freeman's Will, and upon the Deed of Indenture, with Reſpect to 
the Parties to it attempting to deftroy them; and the Interpretation 
of the Words, which are fappoſed to prove fuch Attempt: In alt 
which Queſtions, all Conſideration of the Party is excluded. 

The Judgment to be made on thete Queſtions, is abſtracted from 
all Perions whatfoever ; and if an erroneous } t has been 
made concerning them, the Error muſt proceed from the fame 
Temper and Spirit, whoever or whatever the Perſons may be in 
other Reſpects. 

As after the Treaſon or Murder, is found by the Jury, the Crimi- 
nals are brought to the Bar, and all their treaſonable Practices expoſed 
to public View ; fo after a fair Judgment has been paſſed upon the 
foregoing Queſtions, it is molt proper to b ing forth the ſeveral Fer- 
dens, expoic all their Practices of the like Kind, with all their Arts 
of covering or defending them, in a free impartial Account of — 

: Etters 


Li] 

Letters from four Vice-Coancellors to the Party's Friend and their 
Treatment of him, and the Treatment of him at the Times of hear- 
ing the Appeal, makes a great Part of this Account. If it ſhall ap- 
pear from 1t, that the Liberties of the Univerſities have been be- 
trayed, by driving Scholars from the Viſitor's Tribunal, to the Courts 
in Weſtminſter- Hall, that Scholars might be compelled to ſubmit to 
Injuſtice, or to claim the Rights and Privileges of Engliſhmen, when 
they were denied thoſe of Collegiates; the Maſter and Fellows of 
Clare-Hall, and four Vice-Chancellors, have ated like Rebels, who 
deſtroy their own Liberties, and thoſe of their Fellow-Subjects, tor 
the Sake of perpetrating their Treaſon. 

And if there ſhould be any Reſemblance betwixt the Proceedings 
of this Court, and that of the Eccleſiaſtical Commiſſion in King 
James the Second's Reign, it will be no wonder, if ſome Likeneis 
ſhould be found, betwixt ſome of the Vice-Chancellors and the Firſt 
Commiſſioner, and betwixt an Aſſeſſor to the Vice-Chancellor, and 
Bi Cartwright of famous Memory. The Firſt Commiſſioner 
and Right Rev. Biſhop, bullied Men out of their Rights and 
Liberties, to make their Sovereign arbitrary. If Subjects have been 
bullied in the preſent Caſe, out of their Rights and Liberties, it has 
been to make and Viſitors arbitrary; which ſeems a more 
ignominious Slavery, and what ought to be ſtruggled againſt as zea- 
louſly ſurely, as theſe Commiſſioners were ſtruggled againſt in thoſe 
Days, and with better Hopes of Succeſs, in reverſing ſuch a Sentence, 
and rendering it odious to the Public, if it is erroneous and odious 
in itſelf. 

The Temper and Spirit, and even the Senſe and Underſtanding, 
which depend much upon them, prevailing at certain Times in cer- 
tain Places, are beſt ſeen by their public Acts; and when theſe are 
well perceived, every Thing which happens, or occurs at thoſe 
Times in thoſe Places, are eaſily accounted for. And as little a Mat- 
ter as that is, which the Definitive Sentence or Final Decree con- 
cerns, it is believed as much of the Temper and Spirit, Senſe and 
Underſtanding, now prevailing among the Heads of Houſes in the 
Univerfity of Cambridge may be learnt from it, as ever could be from 
any one Act of any Body of Men; for it relates to what is their 
proper Province, their peculiar Duty, their Dependance upon their 
Founders and Benefactors, and their own Obligations ariſing there- 
from ; and it concerns their Diſcipline, a very material Part of theic 
Conſtitution, their Government over their Scholars, and their Regard 


to 
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to their Rights and Privileges, and the Treatment of them, upon 
which good Order in the Univerſity ſo much depends, If Maſters and 
Fellows of Colleges combine together againſt the Scholars of them, and 
diſtribute their Fellowthips and Scholarſhips, according to their own 
Wills, and not according to the Wills of their common Lords and 
Maſters, their common Founders and Benefactors; if the ſaid Ma- 
ſter and Fellows beſtow, even their leſſer Rewards of Praiſe and 
Commendation, as they ſerve ſome Purpoſes of their own, and not 
according to Scholars Merits; if Maſters and Fellows of Colleges 
will, even ludere cum ſacris, deny Letters Teſtimonial for Holy Or- 
ders, or give higher or meaner Characters of Scholars in them, as it 
may ſerve the ſame Purpoſes; and if Vice-Chancellors, Viſitors of 
the College for the Time being reſpectively, will not accept Appeals 
from Scholars, againſt ſuch Grievances, but will lay them under the 
Neceſſity of ſubmitting to them, or of being at the Expence and 
V<xation of Law-Suits; and if afterall, ſuch Practices of a College 
have been confirmed and perpetuated by a Vice-Chancellor of the 
Univerſity ; if theſe Things are fure and certain, it will be aſcribed 
to the Partiality of a greater Body to a leſſer that is Member of it; 
and every Scholar of the Univerſity will ſee and know theſe Things, 
and they will loſe all Reverence, Reſpect and Regard for ſuch Go- 
vernors; and when they are gone, there is an End of all Govern- 
ment in thoſe Places. It might indeed have happened, that the doing 
ſuch Things might only have ſhewn the Prevalence of ſome Party in 
a College and in an Univerſity ; but as nothing of this Kind is or can 
be pretended, if theſe Things have been done, they can only ſhew 
the Prevalence of the Temper and Spirit, of the Senſe and Under- 
ſtanding, which are requiſite to produce ſuch Effects. 

It is not publiſhing theſe Things in Print, which makes them 
known to the Scholars of Colleges and the Univerſity ; they know 
and ſee what paſſes among them, and are at leaſt, as watchful of 
their Governors, as their Governors are of them. The publiſhing 
theſe Things in Print, can only ſpread the Knowledge of them 
abroad, from whence only a Remedy of them can be hoped for ; 
and if they are true, and no Remedy is found for them, they will 
work like a fecret Poiſon, and make the Univerſities ſomething 
worſe than uſeleſs to the Public, to which they do the greateſt Miſ- 
chief, who are Enemies to all Government, and Friends or Enemies 
to every Adminiſtration of it, as they can, or cannot ſerve themſelves 
of it. 


C Copies 


[18 ] 


Copies of LETTERS from the late Dr ANWDREV/. 


% Rev. SIR, Doctors Commons, 19 April, 1744. 
4 | COULD not anſwer your's by the laſt Poſt, having other Bu- 
«© Þ| fineſs neceſſary to be diſpatched. I am ſorry I did not ſufficiently 
* explain my Thoughts, upon the Caſe you was pleaſed to ſend me. 
* My Opinion was, that in Regard to the Kindred and Blood of Mr 
% Freeman, a politive Fitneſs was ſufficient ; that in Caſe they are 
** duly qualified, they have a Right, and are to be preferred to all 
* others, though they might not be found equal to them in Learning. 
% But in Regard to Counties, the Qualification is comparative — 5 
* thoſe, who are Competitors. They muſt be equal to them, Al- 
* lowance being made for their Proficience according to their Stand- 
* ing. For this Purpoſe I mentioned the Caſe before Chancellor Tal- 


OS 


* bot, in which the Junior who was qualified by County, and equal in 


Learning according to his ſtanding, was in his Lordihip's Opinion 
e preferable to the Senior, who was not qualified by County, though 
thought ſuperior in ſome Parts of Learning to the other. The 
Election was thereupon ſet aſide, and the Junior was ordered to be 
admitted into the Pzercy Fellowſhip. 

In our College the Founder has directed, that thoſe of the Dio- 
ceſe of Norwich, ceteris paribus, (hall be preferred; yet the So- 
cieiy have always during my Time, thought themſelves at Liberty 
to chuſe thoſe, whom they thought the better qualified; not al- 
lowing a poſitive Fitneſs in a Dioceſe Man to be a Title, but only 
where he is thought equal to the other Candidates. But for this 
I may better refer you to the Sentiments of the Profeſſor. 

As I have no doubt, but that your Son will appear at leaſt equal 
according to his ſtanding, it not ſuperior to his Competitors, you 
will have good Reaſon to hope, that the Society will do Juſtice to 
him, and to the Intention of the Founder. I am, 


« Rev. SIX, 
* Tour mt Humble and moſt Obedient Servant, 


J. Andrew. 
Pray preſent my humble Service to the Profeſſor.“ 
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Doctors Commons, 2 March 1744. 
« Rev. SIX, 

HAVE always thought it the Duty of an Advocate in giving 

his Opinion, to do it with the fame Impartiality as the Judge 
does his Sentence ; and as the Law will not permit any one of the 
greateſt Integrity to be a Judge in his own Cauſe, from the.preſumed 
Biaſs which may be in his Judgment; ſo in the Opinion I gave you, 
I endeavoured to lay aſide all Partiality, which my Wiſhes for your 
Son's Succeſs might incline me to, and to conſider the Words of the 
Statutes indifferently between the Parties; and upon reconſidering 
them with the ſame View, I ſee no Cauſe to alter my Sentiments. 
* The conſtant Uſage of the College heretofore, in Favour of the 
Counties, ſeems to thew, that they underſtood the Statute in the 
Senſe you contend for, and the later Inſtances were, I hope, with 
cqual Integrity; thinking, that the Statutes allowed of that Latitude, 
under which they ated, but the Difference between them muſt be 


* If the Founder had intended no Difference between the Prefe- 
rence to be given to his Kindred and thoſe of the Counties, but in 
the Order Firſt—In the next Place—ln the {thicd Place—The 
Words, F any ſhall be then fit,” would have been equally applied 
to all without varying the Terms. That others might be Com- 
petitors with the two laſt for theſe very Fellowſhips, ſeems to ariſe 
from the expreſs Words of the Statute—Being found as fit and 
worthy as others, as ſhall be Competitors with them for theſe Fel- 
lowſhips—not for Fellowſhips in general. Whereas theſe Words 
are reſtrained to the two latter Orders, and are not applied to the 
firſt. Though detur digniori may occaſion great Differences in 
Opinion, yet there is ſome Preference, by being given to the Coun- 
ties upon an Equality of Merit; neither is there any Demerit in 
him who comes in ſecond, tho” the firſt can only obtain the Prize. 

*© I ſhould be ſorry, if by a miſtaken, though a fincere, Opinion, I 
ſhould hinder your Son's Preferment. I would therefore adviſe you 
to lay the fame Caſe before ſome other Advocate. And if he ſhould be 
of the ſame Opinion with me, it would be a Diſcouragement to 
your Proceeding any farther. But if he ſhould differ in his Senti- 
ments, you might be wanting to yourſelf, if you did not try the 
Point to the utmoſt, You may, I believe, remember Dr Paul, 
Dr Lee was of Clare- Hall, or you may conſult withany of the Pro- 


C 2 * feſſion, 
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tt fefſion, I ſhould not bediſpleaſed to find them differ from me, ſince 
e it may be for your Advantage, which is heartily wiſhed for by, 


% Tour's, &c. 


* J. Andrew. 


Be ſo as to excuſe ſo long a Delay, but the Buſineſs at the 
* latter End of our Term prevented my writing to you ſooner.” 


It had been argued to the Doctor, that there was in the Deed an 
Order —firſt and before all others —next—and thirdly—and that 
therefore there could be no Difference, but that of Priority; becauſe 
any other Difference would have diſturbed the Order, and would 
have made it neceſſary to have begun anew ; for if only the Kindred 
and Blood had a Propriety, and the Natives of the two Counties a 
Preference ceteris paribus, the Order muſt have began again 
next thoſe born in the County of Northampton, and ſecondly thoſe 
born in the County of Lincoln; for in the Caſe now put, Thirdly, 
is third to nothing. 

The Difference of the Words in the Caſe of the Kindred and 
Blood, and in the Caſe of the Natives of the two Counties, ariſes 
from the Difference of the Caſes themſelves. It was doubtful whe- 
ther ſo much as one of the Kindred and Blood, would at the Time 
of the Vacancy of a Fellowſhip or Scholarſhip be at all found, and 


therefore it is in the Deed——* If any of the Kindred and Blood 


e ſhould be then fit.” It was not to be expected, that there ſhould 
be a Choice of Competitors among thoſe. But in the Caſe of the 
Natives of two Counties, there was no Reaſon to doubt of there 
being Competitors of each of them; and it was reaſonable to require, 
that thoſe to be preferred into theſe Fellowſhips and Scholarſhips, or 
choſen, ſhould be at leaſt as fit as others Competitors with them. 


Doctor's Commons, 12 March 1744. 


« Rev. SIX, 
OU may eaſily convince me from the Certificates and Letters 
9 which have paſſed, of your Son's Right to a Freeman's Fel- 


** lowſhip, under the Words of the Foundation, according to my own 
«© Senſe of them, r. That his is as fit as others, who may be Compe- 
- «© titors 
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titors with him; and if upon a third time conſidering the Caſe 
(which has never before in the Courſe of my Profeſſion ha 
to me) I found Reaſon to alter my Opinion, I ſhould readily ac- 
knowledge it. I am ſo far from thinking, that Proprieties are odious 
or a Diſcouragement to Learning, that on the contrary, many Bene- 
factions have been obtained by the Univerſities upon that Footing, 
which would have been formerly given to Chantries, and lately to 
Alms- Houſes ; but out of Regard of encouraging Learning among 
thoſe of their Kindred or Country-Men, by providing for a learned 
Education; and where a Man has given his Eſtate, upon certain 
Conditions, thoſe who have accepted it under thoſe Conditions, in- 


jure the Founder, by taking the Liberty of diſpoſing of it in a dif- 


ferent Way, though they ſhould think it better ; but they ought in 
Juſtice to follow his Intent, or reſtore it to his Heir. As I find 
firmly perſuaded, that there is an Intention in the College to deſtr 

: a ege oy 
this Propriety, I ſhall not diſcourage you from ufing any Means, 


that you ſhall judge proper for preventing it. 


Jam, &c. 


*. Andrew.“ 


Doctor's Commons, 3 April 1746. 
« Rev. STR, 


LL eleemoſynary Corporations have by Law a Viſitor, where 

the Founder has not appointed a Viſitor, his Heir is Viſitor, 
upon Failure of the Heirsof the Founder, it devolves to the Crown, 
and the Lord Chancellor is Viſitor. Under theſe general Rules, you 
will be better able to judge where the Viſitatorial Power over Clare 
is. If by the Statutes of the College the Vice-Chancellor is appoint- 
ed Viſitor, there is no Branch relating to the College, of which he is 
not a Judge; all ſubſequent Foundations or Benefactions are under 
his Cognizance, notwithſtanding the Unanimity of the Maſter and 
Fellows; and even in Cafes where Appeals are prohibited, ſuch Pro- 
hibition does not extend to the Viſitor. The Vice-Chancellor may 
with great Reaſon be defirous of knowing his power, before he ex- 
erciſes it, But if Security be given him, he may properly fend out 
his Citation againſt the College, and they appearing under a Pro- 
teſtation, he will hear their Objections to his Juriſdiction. If it 
cc has 
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has been exerciſed by former Vice-Chancellors, he will not, I pre- 
** ſume, give up the Rights of his Office, when you are willing to ſup- 
ah them at your Expence. But as you mult expect all the Oppo- 
** ſition the College can give, if the Viſitatorial Power may be uncer- 
** tain where to fix it, you will pleaſe to conſider, whether you will be 
** willing to follow them into Weſtminſter -Hall, and perhaps to the 
** Houle of Lords, in very expenſive Proceedings, for a Fellowſhip, 
** which your Son, after ſuch Uſage, might rather deſpiſe than cover. 


© 7 an, Wc. 
J. Andrew. 


I don't remember, that have at any Time mentioned the 
Words of Mr Freeman's Will, by which this Foundation is 
** directed ; if you can meet with a Copy of it, perhaps it may 
explain thoſe Words in the Deeds, upon which the Dith- 
culty ariſes.” | 


N. B. The Words in the Deed upon which the Difficulty aroſe 


are——* The Parties being found as fit and worthy as others ;''— 


and the Difficulty was, whether others were limited to Perſons before 
ſpoken of, or were any others. This Difficulty the learned Advo- 
cate was of Opinion the Words of Mr Freeman's Will, by which 
HIS Foundation is directed might remove. The learned Vice- 
Chancellor of the Univerfity of Cambridge and Vifitor of Clare- 
Hall, was of a very different Opinion. He ſaw no Ditficulty in 
interpreting ** as fit as others,” in an unlimited Senſe. The learned 
Vice-Chancellor made no Difficulty of interpreting Words in a Deed, 
concerning Mr Freeman's Foundation, in a Senſe contrary to the 
expreſs Words of Mr Freeman's Will, by which HIS Foundation 
is directed. The learned Vice-Chancellor folved this Difhculty, by 
making the Words of Mr Freeman's Will concerning HIS Foun- 
dation vain Words, and by calling his Will an ideal Thing. 
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ExTRACTS from Dr FFI LCOXN the Maſter's Letters. 


Extract from his firſt Letter already printed. 


As being of Northamptonſhire, he will have a Claim to be pre- 
« ferred before others, cæteris paribus, to a Fellowſhip on that 
Foundation; and if that be inſiſted on, a juſt Regard muſt be had 
to the Founder's Will.” 


Extra# out of the Maſter's Second Letter already printed. 


4 


* tance in the Society, againſt paying all the Regard that can be due 
eto their Covenants with that Founder. H E has given a County 
Preference, if they are as fit and worthy as others who are Com- 
* petitors with them, they are to be preferred. All this I preſume 


% There is no Reaſon, I hope to apprehend any Sort of Reluc- 


* will readily be acknowledged.” 


Extract out of the Maſter's third Letter never printed. 


* You have determined your Son ſhall be a Candidate, and claim 
the Privilege of a Northamptonſhire Man. For my Part, neither 
* Inclination or Intereſt lead me to leſſen this Privilege, if I could. 
It ought moſt certainly to have it's full Force. oft certainly 
i* Covenants with Founders are to be religiouſly obſerved. I hope 
the Society will be of this Mind.” 


N. B. That the Maſter was perfectly free and under no Influence, 
but what aroſe from his own Thoughts, the Temper and Diſpoſition 
of his own Mind, is evident from the foregoing Patts of his laſt 
Letter, vigz. I have been very much a Stranger to their [the Fel- 
** lows] Diſpoſition upon the preſent Cafe. I did not think it pro- 
per to move in this Affair, or conſult them, till I had received 
** your Anſwer to my Letter.” Again I returned you ſuch 
an Antwer, as I thought became a Friend, and am very forry to 
find it was fo highly diſpleaſing to you, however the Maffer is 
** ſtill res i g, In this State did the Maſter chuſe rather, to 
write in fo groſs a. anner, about the Founder's Will and Prefe- 

rence, 
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rence, to a Perſon he had been acquainted with 35 Years, as was 
highly diſpleaſing to him, who at that Time knew not the Foun- 
der's Will. The Maſter choſe to do this, rather than to declare, as 
has been done in the Definitive Sentence, or Final Decree, juſt con- 
trary to what the Maſter writes, That the Deed does not contain Co- 
venants with the Founder, but wich his Executors, Covenants con- 
trary to his Will ; That the Covenants are not to be religiouſly ob- 
ſerved, as if with the Founder, but only legally : ed, according 
to the Conſtruction of the Words. The Maſter rather than ſay as 
the Viſitor does, choſe to forge a Will for the Founder, as much as 
can be done in Words. And even this might have been ſafely done, 
if the Founder had left no Will in Writing. But the Maſter was fo 
averſe to ſaying, what is ſaid in the Viſitor's Sentence, and without 
which nothing can be ſaid; that he choſe rather to run the Hazard 
of being convicted of this Forgery, and to truſt to the Chance 
of having his bona fides confided in, as Cuſtos domils, and of the Col- 
lege Regiſtry. Nay, even after the written Will was, with much 
Pains, fought out and brought to Light, the Maſter choſe rather to 
deny his Knowledge of the Will, to the Court of Chancery, and it's 
being in the College Regiſtry, which it has been proved the Maſter 
knew perfectly well; for it is certain, a Copy or Extract out of it 
was in the College Regiſtry. The Maſter of Clare-Hall was So- 
phiſter good enough, to know Words may be diſputed upon eter- 
nally; that as fit and wortby as others would be determined, in 
his Favour, by every Scholar, in every Coffee-Houſe in the 
Univerſity, ſo long as the Founder's Will was under his Thumb. 
But the Maſter of Clare-Hall had more Wit, than to produce the 
Will to be compared with the Deed, via. The faid Maſter, 
Fellows, and Scholars, and their Succeſſors, ſhall and may, on 
* every Vacance, ule the ſame or like Forms of Nomination, Elec- 
tion, and Admiſſion, of meet and convenient Perſons; ſaving al- 
„ ways, that according to the Mind and true Intent of the {aid 
* Tobn Freeman, expreſſed in his laſt Will and Teſtament.” The 
Will might never be fought for, or never be found. The Party 
might never prevail upon a Viſitor to accept his Appeal. The Viſi- 
tor for the Time being, had declared he would not do it. His Suc- 
ceſſors would likely follow his Example. The Party would hardly 
go to Law, at his own Charges, and would never gain any Support 
from others. Theſe Things, it muſt be owned, were Encouragement 
enough to venture upon this forged Account of the Founder's Will; 


and 
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and a Maſter who would venture to give ſuch a _ Account - 
would undoubtedly fay any Thing to ſerve his ſe, which could 


not be fo diſproved, as this Account of the Will might be: As the 
and 


Maſter did indeed affure the Party's Friend, he knew 
that the College had nothing in their Regiſtry, which could explain 
the Words in the Deed, and many other Things, as true, as his 
Account of the Founder's Will. And if the Maſter's Fears might 
make him think it poſſible, that the Caſe might be brought to an 
Hearing, Men's Minds would be, by that Time, well heated, and 
the far he and his College were in the Mire, the more neceſſary 
it would be to help them out of it. 


Extracted from the Regiſtry of the * Curt in Canterbury. 


3 the Teſtament or laſt Will of Jon Freeman late of Billing 
in the County of Northampton Eſq; deceaſed bearing Date 
. 26h Day of Fe and in the 12th: Year of the Reign 
of our late Sovereign Lord King James the Firſt now remain- 
<«« ing in the Regiſtry of the ſaid Court amongſt other Things 
** therein contained is as follows to wit 
—— * [tem I will that the Sum of Two Thouſand Pounds be 
*© laid forth by my Executors for the g of One Hundred 
* Pounds Lands of Inheritance the Rents and Profits of which faid 
* hundred Pounds Lands per Ann ſhall be employed and diſtri- 
*© buted towards the Relief and Maintenance of Ten poor Scholars 
in the Univerſity of Cambridge at or in the Houſe or 
called Clare-Hall in the faid Univerſity for ever viz For two Fel- 
* lows there to be placed by my Foundation Twenty- ſix Pounds 
ea Piece and to eight Scholars the Sum of Five Pounds a piece by 
the Year my Kinſmen if any be to be there firſt preferred and 
* then next to them thoſe that are born in the County of Nor- 
„ thampton and next them thoſe that are born within the County of 
Lincoln that ſhall be fit for the ſame The further perfecting 
* whereof I leave to my Executors charging them as they will 
e anſwer before God that they perform the ſame within one Year 
next after my Deceaſe and do intreat my Overſeers to cauſe my 
** Execators to do it and fee that the ſame be performed according 
* to my true Will and Meaning.“ 
A larger 


D 
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larger Extra) from the Deed of Irdtntare, between the Executor: 


of Ms Freeman, ond the Maſter, Fellbws, and Scholars of Clare- 
Hall, b hos yet been printed. 


— * And furthermore it is mutually concluded covenanted 
and agreed by and between all the ſaid Parties to thefe _ 
* that wheaſoever and as often as any of the ſaid two Fellowfhi 

« eight Scholarthipe or two poor Scholarſhips thal by any 
« whatfoever become void after the Death of the 5d Executorn 
* andthe Survivor of them they the ſaid Maſter Fellows and Scholars 
* and their Succeſſors ſhall and may always from thenceforth uſe 
* the ſame or like Form of Nomination Election and Admiſſion 
* of meet and convenient Perſons into every of the faid Fellowſhips 
* and Scholarſhips reſpectively which ſhall fo happen to be void as 

© heretofore the fGid Mafter Fellows and Scholars have uſi 
% done according to their Statutes and Ordinances of their ſaid Col- 
& lege is the Nomination Election and Admiſſion of the other 
< Fellpws and Scholars reſpeQively which formerly have been main- 
< tained within the ſaid Saving always that according to the 
* Mind and true Intent of the fajd Jobn Freeman in bis laſt 


4 


Wil and Teftament they the faid Maſter Fellows and Scholars | 


„ ſhall in ſuch their Nomination and Election Hy reſpect 
« ſuch as are of the Kindred and Blood of the ſaĩd Jahn Freeman to. be 
© firſt and before; all others. preferred to ſueb of the faid two Feltaw- 
« cght or two poor Sehotarthips as ſhall hereafter 
©* happen. to. be void if any of the Kindred or Blood of the ſaid Job: 
« Freeman ſhall be then fit for the faid Fellowthips or Scholarſhips 
« at the Time of the Vacancies of the fame And in 
*© Caſe none of the Kindred or Blood of the faid John Freeman ſhall 
then be fit for the ſaid Fellowſhips or Scholarſhips reſpectively at 
te Time of the Vacancies of the ſame then in the next Place 

e thoſe ate to be preferred into the faid two Fellowſhips eight Scho- 
I larſhips and two poor Scholarſhips which are or ſhall be born in | 
«© the County of Noribampton and in the third Place thoſe that are 
or ſhall be born is the County of Lincoln the Parties born or to 


be barn in eicher of the two laſt mentioned Counties being found 


<<. as ſu and worthy as others which fhall be Competitors with them 


for the ſaid Fellowſhips or Scholarſhips” 


— es 
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bert Ober vutiom on the Will end the Deed. 


There is in the Will no mention of any Mind or Intent of being 
a Benefactor to the College, or of promoting Learning in general; 
but the Mind and true Intent of the Teſtator appears to be, to ſhew 
Kindaeſs to his Kinſmen, and the Natives „„A. 
being a Benefactot to them, and promoting Learning among ; 
and by the Will, hey only can be choſen Fellows and Scholars of 
Mr Freeman's Foundation. The perfecting of the Seulement i 
left to the Executors, with Overſeers intreated to cauſe his Execu- 
tors to do it, and fee that the ſame be done according to his wee 
Will and Meaning. 

The Executors do not claim any diſcreti Power left to them, 
or derived from the Overſeers, and the Overſeers are not © much as 
mentioned in the whole Deed. The Words in the Dee And 
, after the Death of the faid Executors the ſaid Maſter Fellows 
and Scholars ſhall and may uſe the fame Forms of Nomination 
** Election and Admiſſion of meet and convenient Perſons ——_ 
empower the Maſter and Fellows to elect; and the Words —Moeet and 
convenient P ire them to ele ſuch, and require no mere 


than that the Perfons choſen, be meet and convenient. And the 


Words following Saving always according to the Mind and true 
Intent of the Kid John Freeman expreſſed in bis lag Will and Teſ- 
<«« tarnent”---Jlimict the Power before given to the Maſter and Fellows 
to elect, and they have no Power to ele& contrary to the Foundet's 
Will. And it is as much the Mind and true Intent of the faid John 
Freeman, that in Caſe none of his Rinimen, at the Time of a Va- 
cance be found fit, that then a Native of Nort err, and af- 
terwards of Lincelnſtire be choſen ; as it is his Mind and true la- 
tent, that his Kinſmen be preferred firſt and before all others. 
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Thomas Chapman, LL. D. Vice-Chancellor of the Univerſity of | 
Cambridge, and Viſitor of Clare-Hall in the Univerſity of Cam- 
bridge, fatutabl conſtituted and appointed: To all Chriſtian Peo- 
ple to whom theſe Preſents ſhall come, Greeting. 


WW HEREAS a certain Petition was preſented to me, Thomas 
Chapman, LL. D. Vice-Chancellor of the Univerſity of 
Cambridge, and Viſitor of Clare-Hall aforeſaid, by Robert Maple- 
toft, M. A. of the ſaid Hall, complaining of an undue Election in- 
to a Fellowſhip of Mr Freeman's Foundation in Clare-Hall aforeſaid, 
ſome Time ſince vacant ; and alledging that he the faid Robert Ma- 
pletoft, had a Propriety to the ſaid Fellowſhip of Mr Freeman's 
Foundation, by virtue of his being born in the County of North- 
ampton. We the faid Thomas Chapman, by and with the Advice 
and Aſſent of the Hon. and Rev. Frederick Cornwallis, D. D. of 
Chr:/t-College in the Univerſity of Cambridge, and William George, 
D. D. Provoſt of K:ng's-College in the ſaid Univerſity, my Aſſeſſors 
ſtatutably elected and appointed, rightly and duly proceeding, ſum- 
moned the Rev. Jabn Wilcox, D. D. Maſter of Clare-Hall afore- 
faid, and the Fellows of the ſame, to appear before us in St 
Magdalene-College, in the faid Univerfity, on the firſt Day of this 
Inſtant February, to anſwer to the Matter of the faid Petition, by 
their Syndick lawfully appointed and fully inſtructed. And the faid 
Maſter and Fellows of Clare- Hall aforeſaid, appearing accordingly 
by their Syndick, John Courtail, M. A. one of the Fellows of the 
faid Hall, and the faid Robert Mapletoft appearing in his own proper 
Perſon, the faid Robert Mapletoft was heard, in Support of the ſaid 
Petition, and the ſaid John Courta:l, the Syndick of the ſaid Maſter 
and Fellows of Clare- Hall was heard, in his Defence, againſt the 
fame. And the faid Robert Mapletoft was twice alſo beard, by Way: 
of Reply; the laſt Will and Teſtament of the faid John Freeman, 
Eſq; and the Indentures betwixt the Executors of the faid John Free- 
man, and the then Maſter and Fellows of Clare-Hall aforeſaid, and 
other Exhibits by the ſeveral Parties exhibited, being read fully and 
weighed and duly confidered. We the faid Thomas Chap- 
man, LL. D. Vice-Chancellor of the Univerſity of Cambridge, and 
Vifitor of Clare- Hall aforeſaid, by and with the Advice of the faid 
Han. and Rev. Frederick Cornwallis, D. D. and the ſaid Rev. Wil- 
bam George, D. D. my Aſſeſſors ſtatutably elected and 3 
| 0 
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do, by this our Definitive Sentence, or Final Decree, pronounce, 
decree, and declare in Manner and Form following, that is to fay, 
that by the Deed of Indenture betwixt the Executors of Jobn Free- 
man, Eſq; and the then Maſter and Fellows of Clare- Hall, under 
which the Benefaction of the ſaid John Freeman appears to have 
been accepted by the Maſter and Fellows of the faid Hall, no Pro- 
priety, ſtrictly ſo called, to the Fellowſhips and Scholarſhips of that 
Foundation, is given, after the Kindred and Blood of the ſaid John 
Freeman, to Natives of the County of Northampton in the firſt Place, 
and of the County of Lincoln in the next; but a Preference only, 
in Caſe they ſhall be found as fit and worthy, as others as ſhall be Com- 
petitors with them for the ſame. That Villiam Talbot though born 
in Bedfordſhire, might conſiſtently with the Terms of the faid In- 
denture, as well as the Practice of the College in former Inſtances, 
be put in Nomination for one of theſe Fellowſhips, with Robert 
Mapletoft, born in the County of Northampton, and that, as has 
been alledged by the preſent Maſter and Fellows, on the one Part, 
and admitted by the ſaid Robert Mapletoft, on the other, that W:/- 
liam Talbot was, according to the — preſcribed by the 
Statutes of the Hall aboveſaid, more fit and worthy, than the faid 
Robert Mapletoft ; he, the faid Wilkam Talbot, might be, and ac- 
cordingly was, duly preferred and elected, into one of the Fellow- 
ſhips, upon the Foundation aboveſaid; and that the faid Robert 
Mapletoft hath not proved the Facts in the faid Petition ſet forth, 
but hath uttecly failed in the ſame: Wherefore we do diſmiſs the 
faid Petition, and do fully confirm the Election of the faid William 
Talbot, into the then vacant Fellowſhip of Freeman's Foundation, 
by this our Definitive Sentence or Final Decree, which we give and 


promulge by theſe Preſents, 
Thomas Chapman, Vice-Chancellor. 
F. Cornwallis, 
I. George. 


Signed, read, and promulged, as the Definitive Sentence, in the 
Preſence of us, | 
T. Bennet, Notary Publick. 
Tho. Burrowes. 


N. B. The firſt ſignificant Words in the Sentence are. That 
no Propricty, ſtrictly fo called, is given after the Kindred and 
«© Blood, 
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% Bloed, to the Natives of the Coumty of Northampton, in the Firſt 
% Place —— f. e. What comes after any thing does not go 
before d. A weighty Obſervation, an elegant Manner of 
Expreſſion, from a Vice-Chancellor of a Univerfity. But, in 
Truth, not only no Propriety, but nothing elſe i; given to the 
Natives of the County of Northampton, in the Firſt Place: 
For what is given to the Natives of the County of North- 
ampton, is given next to the Kindred and Blood, and what is given 
by the Decd to the Natives of the Cranty of Zincate is given Thiird- 
ly; and the Difference betwixt Firſt and Next, is juſt the ſame as 
the Difference betwixt Next and Thirdly, and can be no other. As 
the Natives of Lincolaſbire have juſt the ſame Right, as the Natives 
of the County of Northampton ; fo muſt the Natives of the 
of Northampton have the ſame Right, as the Kindred and 
with the Difference only, of Firſt, Second, and Third. 


N. B. As well, as by the Practice of the in former In- 
* ſtances''—— A Practice in Inſtances ſeems to be near a-kin to 
No Propriety ſtrictly fo called, after ſome, to others Firſt” 
or ſomething worſe. There may be Inſtances, contrary to a Prac- 
tice and Exceptions to it, but—* a Practice in former Inftances,” 
feems to be Expreſſion of a new Practitioner. But it would 
have been more excuſable, if the Practice in former Inſtances had 
been ſpecifed, There were but three Inftances in the 
firſt 100 Years, after the Settlement of this Foundation, of Na- 
tives of other Counties, being made tors with County-Men. 
And there being but three, ſeems to be a Proof, that theſe former 
Inftances, were very different from that before the Viſitor ; proba- 
bly Inſtances, when the County-Man (for there never was more than 
one County-Man in the three Inftances, in which others were made 
Competitors) was thought unfit or unworthy, by the Fellow, who 
nominated another. Theſe two Obſervations are a Specimen only, 
of what are to be made hereafter. 
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POSTSCRIPT to the Whole. 


I? may not be i to anfwer an Odjection, that may poſſi- 
[ bly be made, by who fhall peruſe theſe Papers, 2 


vinced by them. It may de abjected by ſome ſuch Pexſons, why 
was not this Matter made as clear and plain before the Sentence was 
given, as it is now? It is anfwered to this Qbjection, that it was re- 
terved to be done upon the Hearing, but that the Viſitor perfectly 
prejudged every Thing relating to the Cauſe, and determined it upon 
a Point never intended to de brought into Queſtion, as of no Con- 
ſequence, and of which every one may judge as they pleaſe, viz.— 
The we Finefs and Worthineſs of the Party with Ms Ta- 
bot, before bim. 

The Qbligation of the DireQions of the Will, whether the Ex- 
ecutors had really attempted ta ſet the Society free from that Obli- 
gation, or even the Conſtruction of the Words were never ſuffered. 
to be debated. Every Matter of Fact relating to this Caſe, had in- 
deed been fully laid before the Public in Print, and every one ſeemed 
fo agreed, that the Ditections of the Will muſt be followed, as to 
make it even irkſome to prove that Point, or to fay any Thing of 
the Words of the Deed. It is not perceived, that any one. bas 
changed his Opinion, concerning the Obligation of the Will. But 
as few would-be at the Trouble of confidering the Words of the 
Deed, before the Sentence was given, ſo an Opinion. has ſeemed. to 
prevail, that ſome Advantage might be taken from them, which 
this Writer is perſuaded there cannot be; and , What: he has 
ſaid upon it, in the Preface, which he knew w not obtain. the 
Favour of being conſidered, when the Senſe of them was thought 
of no Conſequence, will be fairly confidered ; now a Benefaction of 
2000 J. is taken away from the Natives of two Counties, upon a 
forced and even impoſſible Conſtruction of a Word. 

* The Parties of either County being found as fit and worthy 
as others, as ſhall be Competitors with them would have re- 
quired the Parties of one of the Counties, to be as fit and worthy as 
others, without including or excluding the Parties of the other 
County; and others would have been. left unlimited, becauſe the 
Disjunction Either would have been connected with being as fit and 


« worthy as others.” But the Parties of either of the tuo, W 
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both the Counties, and therefore either cannot be connected with 
being as fit and worthy as others ; and either of the two muſt fig- 
nify, of which they are choſen, and others are limited to fignity 
Competitors not choſen. And it was reaſonable to require the Per- 
ſons choſen, to be at leaſt as fit and worthy as Competitors not cho- 
ſen, that the Maſter might refuſe to admit a leſs fit and worthy 

County-Man, and that the more fit and worthy might appeal to the 
Viſitor. The Maſter and Fellows of Clare-Hall and * Viſitor, 
may together diſpoſe of theſe Fellowſhips as they will, but they can- 
not alter the Senſe of Words. 

But after all, a Maxim, a very ingenious and learned Perſon quot- 
ed upon this Occaſion, namely, Viperina eft Gloſſa, que corrodit 
Viſcera Textus, is the beſt Confutation of the Viſitor's Gloſs, u 
being found as fit and worthy as others, viz. © In Cafe they 
de found as fit and worthy as Competitors of other Counties. 
And the excellent Perſon, who ſhall be nameleſs, it is will 
not be offended, if the Concluſion of this Poſtſcript be taken from, 
the Letter he ſo highly honoured the Party's Friend with, and which 
was indeed the greateſt Conſolation to him.—** I ſhall conclude, ſays 
* he, with a ＋ Yer Solomon's.—Si pauperibus injuriam fiert et 
« jus & e violari videris, ne mirare licentiam, nam ſublimem 
* ſublimiar obſervat, & hic alii porro ſublimiores.” — Eccleſ. v. 8. 
— Ne mirare licentiam, is in our Tranſlation onder not at the 
Matter But in the marginal Note, it is the Vill or Purpoſe. 


N. B. What has been faid of being as Fit and Worthy as Others, 
is to ſhew, that the Words even upon the Conſtruction alone, are 
not capable of the Senſe put upon them in the Definitive Sentence or 
Final Decree. This was thought neceſſary, becauſe though every 
impartial Perſon, was before convinc'd that in Reaſon and Equity 
ought, to be fo underſtood ; yet if they cannot be ſo underitood 
upon the Conſtruction of the Words by themſelves, nothing can be 


ſaid in Juſtification of the Proceedings of the College, or of the 
Viſitor's Sentence. 
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